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Woak P The state's Open Meetings Law says: "It is essential to the maintenance of a democratic
i = society that the public business be performed in an open and public manner." But is that

» Thae Link (Mon.) the case in Erie County?

Just hours before voting on the budget last December, Erie County legislators sneaked

» TV Topics (Sun.) down a back stairwell to avoid detection en route to a closed-door meeting to barter over
b First Sunday patronage and other aspects of the $1.1 billion spending plan. Last month, with reporters
and the public kept at bay, legislators spent two days cloistered in private meetings to
discuss how to come up with a revised budget.

Last week, again out of public sight, legislators met with state lawmakers to discuss the
county's fiscal problems.

All the meetings were required to be open, according to state law.
MNone was.

Neither legal action nor critical press coverage has dissuaded legislators from doing the
public's business in private.

Legislators haven't been alone in skirting the Open Meetings Law. At various times,
County Executive Joel A. Giambra, State Supreme Court Justice Joseph G. Makowski and
local state senators and Assembly members were party to illicit meetings.

The two attorneys for the Legislature’s Democratic majority said lawmakers didn't ask for
advice on the Open Meetings Law during budget deliberations, If they had, Daniel Ward
said lawmakers would have been told they needed to meet in public.

"They all should have been open,” the lawyer said. "The law is straightforward and has to
be obeyed. There are exemptions, but none of them appropriately qualify here."

A state expert on the Open Meetings Law agrees.

"What I'm seeing here is a desire for secrecy when the issues are controversial and of great
significance to the public. Those kinds of circumstances, in my opinion, beg for openness,"
said Robert Freeman, executive director of the State Committee on Open Government.

While Freeman said it is rare for an elected body to repeatedly violate the Open Meetings
Law, the Erie County Legislature is far from the only elected body to do so.

In the past 15 months, citizens, reporters and elected officials have challenged private
meetings held by the Buffalo Control Board, the Niagara County Legislature, the Board of
Trustees of Erie Community College, the Lancaster Town Board and the boards of
education in Buffalo and Orchard Park.

The actions of the Erie County Legislature have drawn the most attention because the
county is in such dire financial straits and lawmakers have persisted in meeting behind
closed doors.

There have been three episodes over the past 3 1/2 months.

Secrecy before vote
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The first involved a meeting Dec. 8, hours before a midnight deadline to adopt a county
budget. Legislators were negotiating a proposed sales tax increase and job cuts, and stole
away to the Liberty Building law office of Anthony J. Colucci Ill, a Giambra confidant.
There, a closed-door meeting was held, involving the county executive and lawmakers.

Hours later, with no debate, the Legislature convened in public session and adopted a
budget.

A West Seneca taxpayer, Daniel T. Warren, later filed suit, contending the budget vote
should be nullified because it was a product of the closed-door meeting. State Supreme
Court Justice John P. Lane ruled the closed-door meeting violated the law but allowed the
budget vote to stand.

At the time, Legislature Chairman George A. Holt Jr. vowed the body would not violate the
law again.

Two months later, it did.

The budget spurred more than a dozen lawsuits, and those that withstood challenges were
assigned to State Supreme Court Justice Joseph G. Makowski. In February, he appointed
three mediators to work with legislators to reach a budget compromise.

Lawmakers met behind closed deors in the judge's chambers Feb. 13, and again the
following day at Medaille College. Reporters who camped outside the Medaille meeting
challenged the closed nature of the meeting, which broke up after fierce press questioning
of the mediators.

Makowski said the decision to close the meetings was made by legislators, not him.

"They set up their own ground rules," the judge said at the time. "I made no ruling. All |
did was appoint three mediators."

Judge OK'd sessions

Three legislators and one of the mediators, however, said Makowski told them them
during both closed-door meetings that they were permitted to meet in private.

"He told us we were exempt from the Open Meetings Law due to the litigation that was
going on," said Barry Weinstein, R-Amherst.

"We were told we could meet in private," said Majority Leader Lynn M. Marinelli. "Who am
| to question a judge?"

Makowski this week disputed what the legislators said.
"l took no position on the Open Meetings Law," he said.

"l said nothing about the Open Meetings Law to anyone" until after the controversy at
Medaille, Makowski said, after which he said he told one of the Legislature's attorneys he
should review the law to determine whether it would be applicable at future sessions.

Lawmakers did not meet in private again with mediators and adopted the framework of a
revised budget several days later.

County legislators reconvened behind closed doors again last Saturday at a hastily called
meeting arranged by Marinelli and Assembly Majority Leader Paul Tokasz,
D-Cheektowaga, to get county legislators face to face with local members of the State
Legislature to discuss the county's fiscal problems and ways the state could help.

All 15 county legislators were invited and nine -- a quorum -- attended, including Marinelli,
Holt, Weinstein, Demone Smith, Ray Dusza, Tim Kennedy, Tim Wroblewski, Al
DeBenedetti and Denise Marshall. Also attending were six state lawmakers, including
Tokasz, State Senators Dale Volker and Byron Brown, and Assembly members Sam Hoyt,
Crystal Peoples and Mark Schroeder.

Press kept away

Earlier in the day, the County Legislature faxed a notice to media, advising them of a 3
p.m. meeting. The meeting actually started at 2 p.m., and reporters who showed up at the
Donovan State Office Building were stopped by a security guard, who told them he had
been ordered not to let them beyond the first-floor lobby.

Neither Tokasz nor Marinelli said they requested that guards stop reporters from entering
the building.

Who did? They said they didn't know.
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"It was never an intention to omit the press," Marinelli said.
County legislators filtered in and out of the meeting, she said.
"You had legislators coming and going. There was constant circulation,” she said.

However, several lawmakers said efforts were made to ensure that no more than seven --
one short of a quorum -- were in the meeting room at any given time because of a concern
the session could be subject to the Open Meetings Law.

Holt said when he showed up, a staff member alerted him that he would be the eighth
county legislator in the room, making it a quorum.

"l went in another room," Holt said.

Freeman, considered an expert on the Open Meetings Law, characterized the
maneuverings as "a game of musical chairs . . . that flies in the face of the law."

Volker insisted that the meeting was not subject to the Open Meetings Law because no
decisions were made.

“The Open Meetings Law doesn't apply to these kinds of meetings," he said. "It's more
important for us to find a way to deal with (county fiscal problems) than worry about
technical rules.”

Freeman, however, noted court rulings that found "so-called work sessions held for the
purpose of discussion with no intent to take action are meetings covered by the Open
Meetings Law. The absence of an intent to vote is simply irrelevant.”

e-mail: jheaney@buffnews.com
Daniel J. Ward, State Sen. Dale M. Volker
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