
DANIEL T. WARREN 
836 Indian Church Road 

West Seneca, New York 14224-1235 
Email: d.warren@upstate-citizens.org 

 
October 11, 2007 

 
Mary Busse, Chairperson 
Erie County Industrial Development Agency 
275 Oak Street 
Buffalo, New York 14203 
 
 RE: Canisius High School, 2448-2869 Clinton Street, West Seneca, New York 
 
Dear Chairperson Busse: 
 
 I am writing regarding the application of Canisius High School for a loan to fund the 
athletic field it is pursuing at the property of 2448-2869 Clinton Street, West Seneca, New 
York for an athletic field.  I take no position on that portion of the application that is 
located within the City of Buffalo.  Due to the pending litigation involving this project and 
other policy considerations I am urging your agency to either postpone consideration of 
this project until the litigation is resolved or alternatively conduct its own SEQRA 
determination and not rely on the one that is the subject of the litigation. 
 
 As you may be aware there is currently litigation regarding the propriety of the Town 
of West Seneca’s SEQRA and zoning determinations relative to this project.  In that 
litigation I and the other petitioners contend that the subject parcel is currently zoned R-
100 and the intended use would fall under amusements which is specifically allowed under 
zoning for C-1 and therefore is not a permitted use.  We also contend that the negative 
declaration issued by the Town of West Seneca is improper and should be set aside 
because it was issued without requiring an EIS.  Although this challenge was denied at the 
trial level I and the other petitioners in that proceeding are pursuing appellate review of the 
trial court’s determination.  We are currently waiting for Justice Devlin to sign the order 
and judgment presented to her on September 25, 2007.  Upon the signing the order and 
judgment I and the other petitioners will be filing our notice of appeal and moving for a 
preliminary injunction pending appeal. 
 
 On the issue of the whether this is a permitted use or not for this property the Zoning 
Board of Appeals voted 3 to 2 in favor of Canisius and would not even consider our 
challenges to the SEQRA process. 
 
 I am requesting that you either postpone making a determination on this application or 
alternatively undertake the required SEQRA proceedings in order to perform a full 
Environmental Impact Statement and public hearings prior to approving this action.  This 
is a Type I action since this project or action involves the physical alteration of 10 or more 
acres (6 N.Y.C.R.R. § 617.4(b)(6)(i)).  The proposed action therefore "carries with it the 
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presumption that it is likely to have a significant adverse impact on the environment and 
may require an EIS [environmental impact statement]" (6 NYCRR 617.4 [a] [1]).  This 
agency is considering taking action to loan or fund this project in whole or in part and it is 
required to make sure that SEQRA has been complied with.  This agency since it was not 
involved with or kept informed of the SEQRA proceedings undertaken by the Town of 
West Seneca is not bound by its SEQRA determination, and particularly so when that 
determination is being challenged. While the negative declaration and its supporting 
documents discuss some mitigating measures they "will not obviate the need for an EIS 
unless they clearly negate the continued potentiality of the adverse effects of the proposed 
action." Merson v. McNally, 90 N.Y.2d at 754 (N.Y. 1997). Even an "Expanded Full EAF" 
cannot "legitimately serve as a substitute for an EIS and the attendant analysis and public 
discussion entailed in a proper SEQRA review" (Matter of West Branch Conservation 
Assn. v Planning Bd. of Town of Clarkstown, 207 A.D.2d 837).  An EIS sets forth a 
description of the proposed action, including its environmental impact and any 
unavoidable adverse environmental effects (ECL 8-0109[2][a-c]; 6 NYCRR 617.14[f][1-
4]); alternatives to the proposed action (ECL 8-0109[2][d]); and mitigation measures to 
minimize the environmental impact (ECL 8-0109[2][f]; 6 NYCRR 617.14[f][7]). SEQRA 
requires agencies to "act and choose alternatives which, consistent with social, economic 
and other essential considerations, to the maximum extent practicable, minimize or avoid 
adverse environmental effects" (ECL 8-0109[1]). Once an EIS has been prepared, the 
Town would have then studied the EIS, hears public commentary, and works with the 
developer and the community to determine which method would most successfully 
"mitigate" each environmental impact in question. It then decides whether or not to grant 
the developer's application for subdivision approval. This process was absent here. 
 
 During the Zoning Board of Appeals proceedings I obtained a copy of Canisius High 
School’s submission dated June 28, 2006.  It is notable that in this submission Canisius 
specifically states that the project will result in at least one significant environmental 
impact.  These statements include but is not limited to, where it is stated on page 3 item 
II(4) that the “proposed action will affect surface or groundwater quality or quantity.”; 
page 3 item II(5) that the “proposed action will use water in excess of 20,000 gallons per 
day. (Note: 4,000 gallons per day of water will be used it irrigate the playing field 
approximately 30 times per year)”; page 3 item II(7) that the “proposed action will alter 
drainage flow or patterns or surface water runoff.  The action may cause substantial 
erosion. (Note: During construction, potential erosion will be mitigated in accordance with 
the project Sedimentation and Erosion Control Plan.)”Although it addresses erosion 
mitigation in this item it does not state how erosion will be mitigated, if at all, on a long 
term basis); page 4 item III(1) that the “proposed action will have small affect air quality.”; 
page 4 item V(1) that the “proposed action will affect agricultural land resources.  The 
action would irreversibly convert more than 10 acres of agricultural land or, if located in an 
Agricultural District, more than 2.5 acres of agricultural land.”; page 5 item VI that the 
“proposed action will affect aesthetic resources.  Proposed land uses, or project 
components are obviously different from or in substantial contrast to current surrounding 
land use patterns, whether man-made or natural.”; page 6 item X(2) states that the 
“Proposed action will cause a greater than 5% increase in the use of any form of energy in 
the municipality.”; page 6 item XI(1) states that there “will be objectionable odors, noise, 
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and vibration as a result of construction of the proposed action.  The proposed action will 
produce operating noise exceeding the local ambient noise levels for noise outside of 
structures.”; on page 7 item XIII(1) it states that the “proposed action will affect the 
character of the existing community.  It will cause a change in the density of land use.  
(Note:  The project will convert 11 acres of vacant land into educational/recreational use.)”  
I have attached a copy of this submission to this letter fore your review and consideration. 
 
 Although this submission dated June 28, 2006 addresses some of the above mentioned 
significant environmental impacts it does not address all of them, these include but is not 
limited to, the above identified change in surface and ground water, drainage flow patterns 
and continued erosion. Additionally what is not addressed in the submission relative to part 
2 is the increase in noise after construction is completed since it will be used as a 
recreational facility for sports games.  On the items that the submission does address it 
does not clearly negate the continued potentiality of the adverse effects of the proposed 
action and addresses them in conclusory fashion.  
 
 This demonstrates that the decision-maker(s) did not adequately consider the related 
long-term, short-term, direct, indirect and cumulative effects of the proposed project, 
including the assessment of the significance of a likely consequence in connection with its 
duration; its irreversibility; its geographic scope; and its magnitude (6 NYCRR 617.7 [c] 
[3] [iii] - [v]; see 6 NYCRR 617.7 [c] [2]).  This is evidenced, in part, by the complete 
failure to address the long term affects of the change in the quantity and quality of surface 
and ground water, drainage flow patterns, run-off and continued erosion as well as the 
effects of this project on the existing water surface elevation of the base flood.  
Significantly there is a complete failure to address in what way this will affect the federal 
wetlands that is in close proximity to the project and located within the 100 year flood 
plain in which a substantial portion of the Subject Parcel is located within.  Additionally 
nowhere in the record of the SEQRA proceedings is there any discussion or consideration 
of a “no action” option. 
 
 It is clear that the decision-makers failed to adequately identify the relevant areas of 
environmental concern, failed to give due consideration to the pertinent environmental 
factors, to take a hard look at them, and/or make a reasoned elaboration of their 
determination to issue a negative declaration.  The determination to issue a negative 
declaration is in violation of lawful procedure, was affected by an error of law, was 
arbitrary and capricious or an abuse of discretion. 
 
 Under the facts and circumstances of this action it is clear that the action may include 
the potential for at least one significant adverse environmental impact and a positive 
declaration must be issued and completion of an EIS is necessary (6 NYCRR 617.7 [a] [1]; 
see also ECL 8-0109 [2]). 
 
 There are other considerations that the ECIDA should consider regarding this 
application.  Canisius High School is owned and operated by the Society of Jesus which is 
a religious order charted by the Roman Catholic Church.  Currently the Roman Catholic 
Church is in the process of merging its schools and houses of worship within the City of 
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Buffalo and Western New York.  This is leaving a lot of land within the City where the 
main school is located vacant and unused.  This agency should not approve of any action 
that will increase the amount of unused land in the City, but rather it should support 
activities that decrease it. 
 
 Canisius High School has ample resources to fund these projects on their own.  Just 
last month they placed property on the market that they anticipate obtaining $3 million for.  
Also Canisius is already a tax exempt organization and would not benefit in this regards as 
well.  Since Canisius is part of a large order that appears to have vast holdings and assets it 
does not appear that it needs the assistance of ECIDA in obtaining favorable terms on any 
loan.  This project does not appear to create anymore jobs or prevent the loss of any jobs in 
Erie County.  Canisius has continued to move forward with this project in an apparent 
might makes right attitude despite the challenges and litigation to this project and has done 
so at its own risk and the risk of its stakeholders.  Lastly if the litigation is successful in 
regards to the zoning issues the applicant may not be able to use the property as 
contemplated by the loan application and would stand to lose the resources committed to it 
to date.  Therefore I do not believe that this is a loan this agency should make. 
 
 I respectfully request that your agency to either postpone consideration of this 
application until the litigation is resolved or alternatively conduct its own SEQRA 
determination and not rely on the one that is the subject of the litigation. 
 
Sincerely, 
 
 
  
Daniel T. Warren 
 
Enclosure  






















































































